
IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

 

PUBLIC SERVICE COMPANY  
OF NEW MEXICO,  
 
  Petitioner,  
 
v.       No. S-1-SC-37552 
 
 
NEW MEXICO PUBLIC  
REGULATION COMMISSION,  
 
  Respondent.  
 
In the Matter of Public Service Company  
of New Mexico’s Abandonment of San Juan  
Generating Station, NMPRC Case No. 19-00018-UT 
  
 

 
 

MOTION PURSUANT TO RULE 801 (d) (2) AND 804 (b) (3) NMRA TO 
SUPPLEMENT THE RECORD AND TAKE JUDICIAL NOTICE OF 

THREE PAGES IN THE FEDERAL REGISTER AND STATEMENT BY 
PARTY OPPONENT 

 

 Intervener New Energy Economy respectfully moves, through its counsel, 

pursuant to Rules 801 (d) (2) and 804 (b) (3) NMRA, to supplement the record of 

the Emergency Verified Petition of Public Service Company of New Mexico for 

Writ of Mandamus, Request for Emergency Stay, and Request for Oral Argument 

(“PNM Writ”) and to request that the Court take judicial notice of: 1) Notice of 
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Record of Decision by the Office of Surface Mining Reclamation and 

Enforcement, Interior, dated April 22, 2019, 84 FR 18574-6,1 §II., a copy of which 

is attached (and highlighted for convenience) as Exhibit “A”; and 2) Letter from 

Ronald N. Darnell, Senior Vice President, Public Policy, Public Service Company 

of New Mexico (“PNM”), of June 5, 2019, a copy of which is attached as Exhibit 

“B”.   In summary, this request is necessitated because the information contained 

in the attached documents contradict PNM’s statements in its pleadings to this 

Court and the Public Regulation Commission (“Commission” or “PRC”) below 

that 1) the company has not made a decision to abandon its interests at the San 

Juan Generating Station (“SJGS”) and; 2) that the PRC was unreasonable, and 

acted arbitrarily and capriciously by opening a docket to address abandonment 

issues in an expeditious manner.  More specifically, New Energy Economy states 

as follows:   

1) In PNM’s Writ the company states: “No compelling or exigent 

circumstances require PNM to immediately apply for abandonment.”  (PNM Writ, 

p. 4)  Further PNM argues that: “no ‘irrevocable’ steps have been taken to abandon 

SJGS.” (PNM Writ, pp. 7-8) Lastly, at p. 9: “PNM is not presently relinquishing 

any rights in SJGS or its continued operation to serve retail customers.”  
                                                
1 https://www.federalregister.gov/documents/2019/05/01/2019-08869/notice-of-
record-of-decision-for-the-san-juan-mine-deep-lease-extension-mining-plan-
modification 
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Similar claims were also made below in its Motion and Supporting Brief of 

Public Service Company of New Mexico for Rehearing on Commission Order 

Initiating Proceeding and Request for Oral Argument, February 7, 2019, attached 

as Exhibit B to PNM’s Writ. For example:  

a. “There are no proper legal or factual bases to require PNM to 
involuntarily initiate an abandonment proceeding on March 1, 
2019.” At p. 4. (emphasis supplied.) 
 

b. “No irrevocable steps have been taken that require the 
abandonment of SJGS, just as no irrevocable steps have been 
take that require its continued operation.”2 At p. 6  

                                                
2 See Public Service Company of New Mexico’s Verified Compliance Filing 
Pursuant to Paragraph 19 of the Modified Stipulation, (“PNM’s Compliance 
Filing”), 12/31/2018, attached to the Response of New Mexico Public Regulation 
Commission in Opposition to Verified Petition for Writ of Mandamus Filed by 
Public Service Company of New Mexico, as Exhibit B, which contradicts the claim 
that no irrevocable steps have been taken to abandon the coal operation; Without a 
coal supply SJGS cannot operate as a coal plant post 2022. (At p. 4: “PNM does 
not propose to pursue a new coal supply agreement that would allow SJGS to 
continue serving PNM customers post-2022, and has so informed the coal supplier, 
SJCC.”) (At p. 6: “PNM does not propose to continue operating SJGS and has no 
actual negotiated coal supply or other plant operating agreements that extend 
beyond 2022 [.]”) See also, Affidavit of Thomas G. Fallgren in Support of Public 
Service Company of New Mexico's Verified Compliance Filing Pursuant to 
Paragraph 19 of Modified Stipulation, (attached to PNM’s Compliance Filing). (At 
p. 2: “Because the majority of SJGS owners have given notice not to continue 
SJGS operations and there are no agreements that would allow it to operate beyond 
2022, SJGS will not be available to serve PNM customers after 2022. As a result, 
PNM is not seeking any approvals in its Compliance Filing that would allow PNM 
to continue to use SJGS after June 2022 to serve retail customers and the issue 
presented under Paragraph 19 of the Modified Stipulation is essentially moot.”; At 
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c. “No actual or irrevocable abandonment of SJGS is currently 
pending or underway. All that has occurred is the exchange of 
preliminary contractual notices, which are subject to further 
contractual obligations and Commission approvals.” At p. 12.  
 

d. “PNM’s Verified Response, as factually supported by Mr. 
Fallgren, unequivocally confirms that no actual or irrevocable 
abandonment of SJGS is currently pending or underway.” At p. 
15.  
 

2) Yet in the Federal Register it states that PNM has already made the 

irrevocable decision: “On December 31, 2018, Public Service Company of New 

Mexico (PNM) filed for abandonment of their share of the San Juan Generating 

Station with the State of New Mexico.” See, Exhibit A, § II. Background on the 

San Juan Generating Station, highlighted section. 

                                                                                                                                                       
p. 5: “Under the terms of the Exit Date Agreement, because a majority of the 
Participants have decided not to continue SJGS operations beyond June 2022, and 
there has been no sale or transfer of the SJGS ownership interests to Farmington or 
any third-parties, the Participants are contractually required to proceed with 
planning for an orderly shutdown of SJGS in 2022.”; At p. 8: “[T]here are no 
‘practical assumptions’ relating to SJGS operations after 2022. Specifically, there 
is no negotiated coal supply or other agreements relative to the operation of SJGS 
post-2022 [.] Further, the Exit Date Agreement and CSA terminate in 2022. Any 
Strategist® analyses that assume the continued operation of SJGS would 
necessarily be speculative and nothing more than a theoretical exercise.” … 
“Under these circumstances, the Participants are contractually required to take 
steps toward the orderly shutdown of SJGS operations in 2022.”)  
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3) The fact that PNM has already decided to abandon its shares at the 

San Juan Generating Station, a position taken by parties3 and the PRC4 below and 

by NEE5 and the PRC6 in this proceeding, necessitated the opening of the 

abandonment docket to address a myriad of issues, including replacement power. 

4) Just as NEE and the PRC anticipated, if an abandonment hearing 

docket was not opened PNM would box the Commission, parties, and the public 

into a corner, especially with respect to replacement power alternatives and their 

associated impact on rates.7 Giving parties enough time to evaluate and consider 

                                                
3 PNM Writ, Exhibit F, Staff response in Opposition to Public Service Company’s 
Motion for Rehearing, pp.1-4.; PNM Writ, Exhibit G, [NMIEC’S] Response to 
PNM’s Motion for Rehearing, (At p. 1: “NMIEC agrees with the Commission’s 
finding that PNM has already begun the abandonment of San Juan Generating 
Station (‘SJGS’).”); PNM Writ, Exhibit H, New Energy Economy’s Response to 
Motion and Supporting Brief of Public Service Company of New Mexico for 
Rehearing on Commission Order Initiating Proceeding. 
4 19-00018-UT, Order Initiating Proceeding On PNM’s December 31, 2018 
Verified Compliance Filing Concerning Continue Use of And Abandonment of San 
Juan Generating Station, 1/30/2019. 
5 New Energy Economy’s Response in Opposition to PNM’s Emergency Verified 
Petition for Writ of Mandamus, Request for Emergency Stay, and Request for Oral 
Argument. 
6 Response of New Mexico Public Regulation Commission in Opposition to 
Verified Petition for Writ of Mandamus Filed by Public Service Company of New 
Mexico, March 19, 2019. (At p. 15: “PNM tries to portray abandonment as 
something the Commission is forcing PNM to do, that it is not ‘voluntary.’ Thus 
ignores the fact that PNM has acknowledged it is not merely ‘planning’ to abandon 
SJGS. It has stated that there are no circumstances under which it would continue 
to operate SJGS and it [is] in fact already taking concrete steps toward 
abandonment of its own interest.”) 
7 19-00018-UT, Order Initiating Proceeding On PNM’s December 31, 2018 
Verified Compliance Filing Concerning Continue Use of And Abandonment of San 
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replacement power alternatives (life-cycle costs, location, environmental impact, 

system integration, etc.) was the reason justifying PRC’s regulation and 

supervision of PNM’s SJGS abandonment and is consistent with the Court’s recent 

decision in Public Service Company of New Mexico v. New Mexico Public 

Regulation Commission, 36,115, Opinion, 5/17/2019, at p. 19.) (“it was not 

inappropriate for the Commission to address whether PNM had demonstrated Palo 

Verde to be cost-effective. … The goal of the consideration of alternatives is, of 

course, to reasonably protect ratepayers from wasteful expenditure. The failure to 

reasonably consider alternatives was a fundamental flaw in PNM’s decision-

making process.” (citations omitted; emphasis supplied) That is why the PRC 

opened up the docket in a timely fashion, so there would be adequate time to 

explore these very important issues that will have long lasting cost, energy, and 

environmental implications.  

5)  PNM’s argument in January and February of 2019 was that there is 

no rush – they claimed that “no compelling or exigent circumstances” exist that 

warrants investigation of SJGS abandonment issues. Yet a recent letter written 

June 5, 2019 to “stakeholders” by their Senior Vice President directly contradicts 

this argument and confirms the concern argued by the PRC – that PNM will stall 

                                                                                                                                                       
Juan Generating Station, 1/30/2019, pp. 11-12, ¶18. (At p. 12: “This potentially 
legitimizes the concerns raised by NEE that PNM may be seeking to gain an 
advantage and box in parties that oppose PNM’s choices with a time limit.”) 
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and then rush the filing through to the detriment of ratepayers and the public 

interest.   

Now for the crunch… 
 
I am writing to personally inform you of our plans for abandonment 
and replacement resources for the San Juan Generation Station, our 
timeline, and the confluence of events that has created a narrow 
window for when PNM must apply. Because the window is small 
and quickly approaching, we wanted to open a clear channel of 
communication. 
 
The plan PNM must file with the PRC is time sensitive in large part 
to ensure that full use of the renewable tax credits may be 
utilized in resources used to serve our customers. 
… 
These two factors create the narrow window which PNM must 
navigate through, regardless of how small the opening is and how 
large the task at hand. 
… 
On or about June 28th we will be filing our application with the 
PRC. 
 
I want to take this opportunity to say we fully understand that this 
gives little time for input before the filing, but the filing is only the 
beginning of this process. 
… 
[We want to] hit the ground running immediately after our filing. 
Once we meet the demands of the narrow window to file our 
abandonment application, replacement resource plan and 
financing plan [.] 
 

(emphasis added.) See, Exhibit B. 
 

6) As stated in Doña Ana Mut. Domestic Water Consumers Ass’n v. New 

Mexico Public Regulation Comm’n, 140 N.M. 6, 10, 139 P.3d 166, 170 (2006) the 

factual and legal questions presented “‘implicate special agency expertise or the 
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determination of fundamental policies within the scope of the agency’s statutory 

function,’” Morningstar, 120 N.M. at 583, 904 P.2d at 32 (quoting Tesoro Alaska 

Petroleum Co. v. Kenai Pipe Line Co., 746 P.2d 896, 903 (Alaska 1987)), and it 

appears that the agency has been delegated policy-making authority in the 

area. Pub. Serv. Co. of N.M. v. N.M. Pub. Serv. Comm’n, 112 N.M. 379, 382-83, 

815 P.2d 1169, 1172-73 (1991). 

However, we long have recognized the power of agencies to interpret 
and construe the statutes that are placed, by legislative mandate, 
within their province. In other words, by delegating [a specific] power 
to the Commission in such broad terms, our legislature expected that 
the Commission would develop an appropriate test to fit the 
regulatory climate. 

Id. (citations omitted).  

 

 

 

 

 

PRC joins in this this request. PNM opposes this request. WRA and New 

Mexico Attorney General did not respond to a request seeking their positions 

despite email and voicemail messages.  
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Respectfully submitted this 25th day of June 2019. 

NEW ENERGY ECONOMY 

      
__________________________ 

     Mariel Nanasi 
     343 East Alameda St. 
     Santa Fe, NM 87501 
     505.989.7262 
     mariel@seedsbeneaththesnow.com  
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of the foregoing was e-
mailed on June 25, 2019, to the following individuals: 
 
Steve Michel 
smichel@westernresources.org 
 
Cholla Khoury 
ckhoury@nmag.gov 
 
Michael C. Smith 
MichaelC.Smith@state.nm.us 
 
 

  

Richard Alvidrez 
 ralvidrez@mstlaw.com 
 

 

 
 

NEW ENERGY ECONOMY 

      
__________________________ 

     Mariel Nanasi 
     343 East Alameda St. 
     Santa Fe, NM 87501 
     505.989.7262 
     mariel@seedsbeneaththesnow.com 
 


















